ackerroniuel

Prior to even raviewing the facks and background information
relative tou the Burcau of Land Managwnent’s (BLM) involvement at
the Atlas Mine Site, it is critical to understand the lack of
atatutory authority BLM had o requlate activities involving mining
claims located under the Ganaral Mining Lawe of 1872. The
following is a synopsis of the hislory of land acguisitian in
California and the ettcots of the 1373 Mlning Laws,

History of tnited : n_ Catifornim. and
ovexview of federn] Mining Tays.' The Treaty of Cuadalupe Hidalgo

was signed in 1419 at the end of the Mexican War. This resulted
in the cwssion of California from Mewice and incorperatiean of
Califarnla inté the publia domain of the United Stateas,
Unappropriuted and unreserved lauds in tha public dommin were
adminislered by the Ccneral Tand Office within the Departument af
the Interlor, The QGeneral Tand office presided over +he
homesteading of much of this Tand but & portion still remains in
public ocwuwrship today.

These public lands ors now managed iy tha Bureau of Land Mansgement
which was created by the jeining of the General Land Oftfice and the
Grazing Sezvice in 1946, Under the General Mining Laws of May 10,
1872 (30 U.S.C. §§ 22-54), all wnapproprlated public lands are open
to claim und loeation by citizens of the United Stotea and thosa
expressing interest in becoming citizens. There is a nominal charye
for £iling a claim and the only actlon required of a miner to hold
a claim is to tile an annual stalement indaicating one hundred
dollars worth of lahor and, or improvements werc expended +toward
improuving or developing tha =laim.

The 1872 mining laws gave niners the gtatutory right to wnier,
prospect, and mine pinerals withuut requiring any approval from
the Tnited states. All asticons conslderad nocaseary to mine the
minerals were within the miners rights under the law. The federal
requlations implemonting ‘the Generzal Mining Laws of 1872 (S8ae,
i.e., 42 CFR Subpart 3400 (1945), attachment 1) genarally,
ragulated only thc manner in which lode or placer claims were
located or patonted, prescribead annual ascecment requirements or
settled claim disputes.

Federal redqulation did nat even reguire nining claimants to flle
locatlon notices or other danuments with the foderal governmerl .
Instead, all location notices and cther claim related docunents
were f£iled with the state, usually in the county in which the clain
was gacgraphically situated. State laws (as well as lecal custom)

‘Historlical Information on U.8. land ownership and mining law
excerpted In part from Letter dated May 1, 1§87, from
Robert D. Rheinor, Distrist Manayer, BLM to Kaith A. Takata,
Supaerfund ¥rogram Sranch Chisf, ™R Region TX.



Lo the extent they were not inconscistent with federal 1law,

raguleled mining activitics located oh tederal lands (30 U.S.C. §
25).

Fedarally appeointaed '"mineral surveyors” wers required to pearform
sucveys of mine sltes incident te patent applications (43 CFR
Subpart 3441, 30 U.5.C. § 39). However, this seems to have heen
the wxtent of permiseiblc federal oversight of mining activitias
aside from the regolution of claim dizputes. Neither the statute
_oor its corregponding foderal reguiztions preoevided the fedaral

government with any abllity to intorfere with the mining process,
as lamy <% compliance with foderal and atate laws occurred. S3ince
there were no lawe goavoerning mining operations, BIM had no
autbiority to regqulatc the manner in which validly located nlaims
actually opaerated.

In fact, 30 U.$,C. § 26, a provision of the 1A72 Mining Lawu
states:

The locators of all mining locations . . . situated un
the public domain, their heirs and aasigna, where no
advarse claim oxisted on the i0th day of May 1872 so Tong
ag they comply with tha lawgs of the United Statas and
with the State, torriteriol and local regulations not in
contflict with the laws of the Unitad Btates gaverning

thair poegescory title, ahﬂiL_nnz!_:ha_ﬂxnlusixaqxighh
of pogseguion and onjgyment of all the surfaces inclunded
within tho lines of their locations and of %1 velns,
lodes and ledges . . . . (emphasis added)

The nature of +he interest sacured by locators of valld
"perfected"’ nining claims is held to he tantamount to a fee

Congistent with an cpinion imsued by the Associate Soliciler,
Enargy and Regourdos, doted September 25, 1978, entitled "Effmct
of wild and scenic Rivers Act (16 U.8.0. §§ 1271-1287) on Minecul
Devalopment Under the Mining Laws™, the "perfection® of a mining
claim raecquiree the digoovery of a valuabla mineral deposil, wund
once perfected, a cleim ror all practical purposax is yood “ag
though sesured by patent", In reliance on this principle, the

opinion quoted wilmur v. EKeushnic, 280 U.3. 306, 316-317 (1930),
which held:

The rule is cotoblished by enumerable declisions of this
ogurt, and of atate and lower federal caurts, that when
the location of a mining claim ia perfected under the
law, it has the etffact of a grant by the United States
of the right of present and exclusive possasslon . . .
The oWwner io not regquired te purchase the claim ar wecurs
patent from the united Statess bubt o long as he compllas
with the provisions of the nmining laws, his pussessory

2
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intereat regardless of whether Lhe claim ig patented, Dahl wv.
Raunhein Marf,, 132 7T.49. 260, 262 (198%). (A valld logation, thouqh
unpatented, is a grant, and the exlabe enjoyed is in the naturs of
an cstate in fee, which aonsists of an approprlatlon of land by the
locator, to the axclusion of all nbkherws).

valid poasessory title has been helid toc be good even as agalnst
the United States. Pomsession by a mining vialmant under a valia
discovery c¢an bs maintained against the Unlted States for mining

purposes only, [L.2. v. Osftariund, (D.C.Colo, 1581), 305 F.Supp.
led, afif’'d, 671 P.2d4 1267. Rar also, U.8. v. Barrqws, [(C.A.Cal

1968), 404 F.2d 749, cert. den. 89 §.CL.1468, Right of operators
of sand and gravel business on Guvernment property to their <laim,
unless and unkil the claim was [Lloally declared vold, was a
property right, so that until 4 [lnal determination was made as o
the olaim’s wvalidity, the Govertuwnl, short of a condemnation
procesding, would probably not e eatltled to enter upon ths claim
or to require defendants to move thelr plant.

In view of the statntory mandate and judlclal lnterpretatione which
decidedly view the parlfeacted validly lovated nine clain am
commensurate with a fee interast, it beconus clearsr ag to why moro
intrusive mining requlations were not effected. Howavar, it is
alse true that mining operations wulll neurly the middle part of
the twentieth century, were probubly mot ag great in number or as
capable of irreparably damaging the luand.

In part because of a need by the Unitud States to detearmine the
extent of the public lands dedlouated to mining and to gain come
contronl over mining coperaticns which in certain inetancos, coused
significant degradation of the land and itg rasources, Congress
passed the Faderal Land Policy and Munagement Act of 1976 (¥LIMA),
43 U.5.C. 1701 gt mexy. Sectlons 302, 303, 601 and 6U3 of FLEMA
required the Recretary of the Iabwercior to take action to prevent
unnecassary or undue degraduetion of the publle lands.

To implement this pavit of FLEMA, the Secretary issued proposed
13809 regulationa"™ on December &6, 1976 (41 FR 33428) which were
reproposed on March 130, 1930 (¢% FR 13899). Tha final 3809
regulations which ware made effective Jaauucy 1, 1981 (45 FR 78902)
(43 CrR 3809), apply to surfuce disturhances made in connection
with mining operations conducted under the Mining Lnaw, as amcndad.

The 3809 regulations provide BLM with the abllity to moniter mining
operations and ensure that the operationg are oconduotod in
complianee with fedural «nd state law, a pannor which will non

The 3809 regulations requlre & Plan of Opearations to be submitted
to BIM if surface distucbunce excesds five acros for a aingle

right, for all practical purposes, ls good as | though
scoured by patent.
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calendar year., The plan idantifies the oparators, degcribes the
locatian, ACCESS routes, Lypes of squipment used, and nature of
the operation., The plan must algo degcribe meaguresk Lo be taken
o prevent unnecessary oF undue degradatlion and meagures to reolaim
disturtwd aceus. A bond BAY e required to qnsure gompliiance with
+he Plan of Oparatlons wnd the regulations. A Plan of Uparation <an
be denisd Lf unnecessary oF undue decradation would Qoour whioh
wannot be mitigated.

8ite History. The Ablus Mina Oparable Unit (0U) of tha Atlas Mine
spperfund Site’ occuples approximately 450 acree gt land in the
serthern Dlablo Mouwrlalny in western Fresnd County, Galifernia.
The Thited Slales owns all but a 10 acre patanted parcel of che QU
ajte, The Atlas Xine OU 1ies wlthin a 48 square nile gerpenteniteo
rock Coruation (the New rdria rormation) containing large amountso
of naturally uvceurcing chrysotile agheatod. e Atlas Minc ulU la
located within the clear Craek Management Area, a BB sQuarc mile
recceationul area owned by the United Statos and adminlatered by
the Bureau of Land Management. Approximately 3€ oquarc miles of
the Nuw Idris Formation Jiee within the Clear Crook Managqcnent Area
(See, area INap at attachment 21. .

Tn tha mid-1850's, {nvestigation by the california Division of
Wites «nd Geology datermined that the gerpentine matrix in the
southeastern third of the New Idria Formation contained asbeatea
ora which could be mined and nilled tc produce & narketablc sghort~
[iler asbestos product. From 1959 to l9él, the goalinga and Loog
@Gatos Crowk acvus experienced aml intensive land rush 10T asbegtos
mining claias,

Tn 1961, the Atlas Minarale vivieion of rhe Atlas Corporaticn
acquired titla to a large plock of olaims, including alaims for
the Atlas Mine oU site.* congtruction of an achostoo nill capable
of preducing 15,000 cong of fibar pay Yyoar wad gompleted by Atiad
corp. at the mine gite in 1ve3d. A tive aagya parocl underlying the
alll site was patented to the Atias corp. in approximately 1967."
tt ig belleved that Atlas CozP. conducted umining and milling
opecations at the gite until 1967.

1 pna Atlas Mine superfund site congigte of tour geographically
dislinet wreas: (1] the atlag Mina sitar (2) the Clear Creek
Management Arear (3) the ArIoyo ragajero Ponding Basins and 2 107
acre wile within the city of Coalinga, <alifornia.

‘Approximately 317 mine claims wera located within the Atlas
wine OF between 1956 and 1962.

“an wdditionel five acre parcel of land sdjacent to tha mill
site was patented to __ ln 19__.

4
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The Vinpell Mining and Minerals Corporation, in a joint vanture
Wwith culifornia Minerals corperation, owned and operated the mining
and mliling operatien from Jyes to 1974, when 1t was sold to
wheeler Froperties.’ Lhe Joint venture cperated under the nama of
the Atlas Asbestog CONPANY. Wnesler Froperties, also doing
business ag tha AtlaE A£Destos Company, operated the facility

untll approxinately L9uU, and tiled tor bankruptcy shortly
therealfter.

The mining activity included digging the aszbestos ore out of
surface pits and then milling tho ore. The mill tailings were
- pulledozed into plles near the mill building. According to DPA
ficgures, wpproximately 3 millien cubic yvards of ashestos ore and
asbestos tailings remain at tha Atlag Mine OU, The mine stte
cupcently consigte ©of throc opel pit asbestos mnine surfaces,
stockpiles of asbagtos WRETA naterial, an obandoned mill butiding,
and & settling pond.

puring the years the Atlas nining and milling gperations were
active, BIM’s actlvities arc pbelieved to have bean reastrictad to
inspectlon of the site incident to the applications for patenting
of the two five acre sites, Thera ia no indication Ehat. BLM
antered the sitoe during this pericd Ffor other purposes: and,
consistent with the censtraints of the 1872 Mining Laws, such antry
or involvement would have Deen Limited to settling a claim disputea
or securing a patent.

It ghould ba noted that BLM would not necessarily have affarded an
agbestos mine any dgreater acrutiny than any other type of mining
operation. BLM would hava pocn focusing on the cperations and
reclamtion zetivitices of all mine aites, Other fedaral and stata
aqancies (l.e. OSHEA, EPA, stc.) were tasked with anforaing worker
gafaty or environmental lawa at mine sites (to the axtent these
lawe were in exietencc while the Mine was operational). BRLM dia
not gain the abillty to require compliance with anvironmental laws
until implementasion of FLEMA. This compliance was achieved
through roevicw and approval of Flans of Operations. Rowavear, ALM
did not eobtain thic authority until after the Atlas Mine ceased
operation.

BLM location records soy The Atlas Mine gi+te do not indicate when
tne olaime for the sitc wvaere akandoned or ralincui shed. As

‘gigtorical information eoncerning the names and dates of
ocwnership of mining claims at the Atlas Site is derived primarily
from EFA document SOurced. BLM location records maintainad in the
california state Offlce do not document locatien of the claims b
Atlag Corp. or oubsciuent trensfer of cwnership e Vinwll anc
Wheeler. AS aigousged, intra, this 1o because prior te 1979,
location records were filed with o state and not with BLM.

3



dimnussed infra, BLM took actions as part of ivg land management
responsibilitiss [or Lhe clear Cresk Racreational Area to poet the
mina site as closed to vehicular trafflic as early ae 1g3l, and to
post asbestos hazard wacnlng signs within the recreation area in
1978,

mpA’m involvement at the Atlae ¥ine Site appear €O dariva from
concern surroundiiy detection of asbastos in the Callfernia
agqueducl , 4 source nf arinking water for southarn california.”

Tn 1980, the Metropolitan water District of Southern calirornia
Jatanted mlevated levels of ashbegtos in watey samplas from the
california Agueduct near Los Angeles. Exutensiva gampling by the
atate "suggested" that the Atlag Mine was cné probable source of
asbestos in the cullfornia Agueduct.

Accurding . o EFA data, in Ogtober of 1980, ThG contral valley
Regional Water Quallty control Board (CVRWQCS) and tho calitornia
pepiclaent of Health services (DES) inepacted tha Atlas Mine %o
determine if waste digcharges from tha gite were in compliance with
gtate cegulatlons. The GCVRWQCB apparently conaluded that
additional corrective measuras should be taken to prevent nine and
nillsyenerated asbastos Lrom entering the drainadgoa basin, BLM Wad
juver odde aware of any such inspaction nor provided with
docunentation wf the £indings. :

A CVRWOCE Inwpuction RrRaport for the white Creek Watorshod dated 13
May 1983 (attachment 3}, noted that " . . . a4 large percent of
sudioent load i generatad by tho aranlon of the stream channels
under high flows®. Tha report Also noted thatt

nrhe mine [Atlag] and mill fecilities arc Located at the
top of twe dralnage aroas . .+ [ooverineg) . » -
approximately i,91V acres. ''he analysis indiocates that
+he asbestos runoff frop this arca 19 noO MOre signiticant
+han from tha other Ltwo areas covering 2,560 acres. The
analysis of the gamples indicatas tha runotf water and
sediment from all four drainage arsac aarriee aignificant
amounts of askestoe. A;EDQQQL_EEQ;Q_EQ:ﬂﬂﬁign12icant

gpa historical data (Record of Deoision, p. 3), indicates
that in 197¢ and 1980, Wnoalar Eroportico/Atlaa Asbastos Company
recelved two notlces of violation {NOV) trom the California Air
negources Board (CARB) L£OF viclation of the Naticnal Cmissions
standards £0r HAZArdoue Ay Pollutants [NESHADS) rasulting from
asbestos emlseslons epanating from the milling operation located on
privately ocwned patented land. BLM naver reogcived notice (aither
actual or oonetructive) oI violations of rfederal or state

environmental lawe ogourring on unpatonted portions of the Atlas
ou.
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abandoned mined. contrgol of the point sources will pok
eliminatc the problen. (emphasis added)

Nevertheless, on June 14, 1283, EFA perforned an assessment of the
Atlas site using the Hazard Ranking Aystem, The Allas Site was
approved for listing on the National Priority List in Septembexr of
1984. Lt appoars that EPA’s {nttial attention was drawn to the
Atlag sSite primarily because of the conlroversy surrounding
detection of asbestos in thae falifornia agueduct rather than
vecaune of concern over air emissions cnanating from the Sita.

EIM beocame aware of EPA’s propased 1lsting of the Atlas uite
through & nowspaper arkticla. As esarly as Septembar 30, 1983,
parora the Atiass Jite was even listed on Lhe NPL, BLM bagan to take
stepe internally for assesament of +the conditicus at the Atlas Mine
gite, including remedial actiaon iT warcanted (attachment 4)., A
1atter datod October 17, 1283, from the californola State Dlrector
ro BLM‘S Director apprising him of a scheduled neeting with EPA
concering thc Atlas Site statas: " . . . Tha intent of our neeting
wiil Bc to assure DIM’s involvemant in site specific actions now
underway, or that are propesad.” (attachment 5)

Afver BLM’G initial meating with EPA, Region IX, BLM sent a lotter
to miUA Headquarters on October 31, 1983, protesting inclusion of
thne Atlas Mine Site on the NPL (attachmest §). The letter aited
the naturaily occurring geologic conditions as the major
contriputing facter cauming asbestos ruledases in the arseas. ‘'he
ictter ala¢ noted the * . . . intensive hazard awaranees program
. . . " in place in tha Clear Creek Recreation Area, including
posted notices and warnings from BLM patrol paersonnel. kinally,
*he lotter stated RBTM’s planned neellsg with EPA‘e oontractor
preparing the Remedial Action Manugement Flan (RAMP) for the Bitc
o provide ™ . .- . Any information . . . inocluding appropriate
acdimentation studiex".

BLM continued involvement inkwvrnmlly (memo noting briefing by BIM
of DOI porgennal on Atlax issue, (atbtuchoent 7)), ag well as
assigting EFA in its Site ahatacterization efforts (BLM commonta
on EPA RAMD for Atlam Aite, dated May 23, 1984, attachmont ¥)).
BLM and EFA net on November 28, 1984 to dlscuss axpanding tic scope
of the Atlaa Sita ts address tha regional agbectos problem, based
on EPA’s preliminary determination that "the Atlas sitc was not
significantly contritmting to thu 'bigger’ problem of scdimentation
in the area"” (attachment 9).

Cocperation betwwen EPA and BIM continued despite the ract that in
carly 1085, BLM declined participutlon in a federal/ctate task
force which would have studisd the reglonal asbestos problea.
¥PA’e Dircctor of Toxica and Waste Manwgemnent accepted BLM'S
commente on lts Rezedial Investigation/Fussibility study (RL/F8)
workplan, and stoted "I hope that EPA, the Bureau of Reolamation

7
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(USBR) and the Dwpurtment ot Water Resourcaes {DWR) can rely on your
agency for technical asgistance and cooperatlon" (attachment 10).

BLM continued providing toahnical assistance to EPA through review
of EDA decuments. BLM hag incurred ap roxlmately $160,000 in anats
aa a rasult of contracting for raviaw of Atlas superfund 3ite
documents. In addltion, BLM estimated its total coets through mid=
1090 in support of tha Atlias Superfund 2ite at $140,000 (attachmenl
11). Additional coste have been incurred in the interim.

EPA commenced the RI/FE tor the site, 3LM aontinued to provide
pssistance as requested by EPA. Tha RI/FS procces can taka 2~-3
years tn completa. A letter from ¥d Hustey, BLM California Stats
Director tn Deputy Regicnal administyator, EPA Region IX, Juhn
Wise, datsd September v, 1987, docunwatasd a neeting which had been
neld betwean the two agancies in which an interagoncy agreement had
peen discussed (attachment 12).

on Octoher 13, 1987 EPA sent a "notice lettar! to BIM informing
the mgency thut BIM wag & potentially vespongiblc party (PRP) at
the Site an the basic of its ownership of tha site. EPA “invited"
BIM to assial EPA in gonducting the RI/FS and in pertoerming interis
corrective mewsures at the s=ite, such as fencing, sigming and
patrolling the site. HPA atso ingluded a draft interagency
agresment Los BIM’S consideration («ttachment 13).

Pinally, EPA’s lettor contained the statoment thnt "The entlre
process [RI{!S] nay tdke several ywurs, so if an immediate hwealth
thrast is dixcovered, emergency raiponsa actione can alsa be taken
to eliminale or minimizc the thrmat®. At this point in timm, BLK
was cowmitted to acgisting EPA In its invogtigation and
potentialiy, its remediation of the Atlas Site. BLM howewer, had
aeriocus questivns conccrning what its leqal regponeibilities were
under CERCLIA. BLM approached vemediution of thae Atlas Site from
o mine reclamstion pergpective, believing that the aite should he
reclained Lo a level conziatent with sound mining practices.

ALM also bwlievad that consistsnt wilh the statement made in EPA'S
letkar if any ilmmediate health Lhreat were Tto Dbe identified it
would be done by #PA, It was beyond BLM‘Q expertise tu have
pridied it with the responsibillty for naking such a couplex
judgment. Arguaply, BIM wes not Lasked with the ragulatory
responsibility for making this call, even if it had been desighuated
as the lwad agency at the fite, which it had not.

In 1988, BIM in accordance with the interinm correctiva mneasures
mentioned in ite Uctober 13, 1947 letter, fenced, signed and
srected barriers around acesss polats to the Atlas Mirne Slte.
BIM’s contrwect copt for this projuct was approximately 200,00,

In late 1987, BLM exprosged its concern to EPA about the 1iablillty
issues it percelved in ontering into ax interagency agraanent am

]
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outlined by EPA (attachment 14). EPA apparently refused to allow
BIM tn assume respansibility fov the RI/Ps preparation without an
tA4 in place. BLM instead, propossed a npro-120 TAGY belwean BILM
and FPh which would allow RLM to conduct the RL/T3 (attachments Lb
and 16). EPA declined, stating that until BLM/s position as a PRP
was resolved it woulid not ba approgpriate for EPA to enter into an
intearin agreement (attachment 17).

While no CERCLA § 120 agreemant was entercd into hy BLM and EPA,
BIM has continued to support IPA‘e offorts at the Atlas siee
{sttachment 18). The Fnvironmental Protactien Agency (EPA),
Region IX, signed o Record ol pacigion (ROD) for the Atlag Milie
gprerable Unit (OU) of the Altlas Mine Buperfund 8Site on February
14, 19981. By lctter dated Maroh 29, 1951 (attachment 19}, EPA
tmformed BLM that as a potentially regpondible party (PRP) at the
OoU slte, BLM was expectsd to enter into a CERCTA § 120 faderal
facility agreenment ror remedlution of a portion of or putentlally
all of the OU site.

BIM respondad to EPA by letter dated June 11, 1991 (attachmant 20),
which slated the Dspartment of tha intorior’s posltion that BIM
occupies the pesition of an ianoccent landowner at the Atlas Mine
arl, and s such its liability is limited in accovdance with § 107
(b) of CERCLA,

The letter further atated thut Intorioy believes that a CERCLA §
120 Cfederal fagility agreament 1s inappropriate in this instance,
Howsmver, BLM did agree to pecform certain tasks outlined in thc OO
ROD nol on tha basis of any CERCLA liability, but because of its
stewardshilp role for the publlc lands and its corresponding dogire
o see thig abandoned wine site reclaimed.

On May 30, 19vl, Atlas und Vinnell filed suit ayainst Interior
under CERCLA tor contribution, COEt resovery, declaratory judgment
as wall ag other relief slemming from the Atlas Mine OU.

The wininum 120-day moralorium period under CERCLA § laa for
negotiation of voluntary agzesments to remediates Lhe site ended on
August 12, l99L., EPA is in the preocess of finalizingy negotiations
with #1l PRPS., If agrasmnt cunnot be reached EPA will issue CERCLA
§ 106 uvrders to two potantlally regponsiblie parties at tiic Site,
Atlas Corporation and vinnell Mining and Minerals Corporation.

An azdditional imsue concerns potential nhatural resourca danages
which may have occurred to the Site. While MM may have lacker
the ability ©o reguire Site raclamation under the 1872 Mining Laws,
the unreclained Atlas Sitw when viewed as pessible natural regource
dumage under CERCLA. mining lawnBiM as tha administraters of the
feduzal land underlying the Atlag Mine Site are natural resource
trustees pursuant to Asction 132

DLN. mavusoenant actiona within Lhe Slear Creek Reqrszflonal Area.
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Within the Clear Creak Recreal.lonal Area in whioh the Atlas Mine
OO is located, BLM tock astion in 1976 = 1977 to post aigns at the
emlounce to the racreationa’ area warnlng that soils in the area
mdy contain naturally oceurring asbestog. In ly/7, the signs wers
ruplaged with o stronger warning that sollsg, dust and water in the
sras contained agbestos which could be hazardous to health. Tha
inltial signing coincided with BIM‘s inltiation of a permit syxten
far organized recreational (off-road vehicle) use. an opinion from
the Regional solicitor’s Office duted January i8, 1980, atntad that
if BLM wore to imposs faas for the use Of tho recreational area
tuut it may alse have an chllgation to warn users of patentilal
asbegtog hazards asxociated wilth such ucge.

In an effort to determine the wffegte of cxposure to naturally
ouourring &sbestos by of~rouad vehicla tsers in the Claar Creek
Recreational Araa, NTH, in 1978, contractod with the Univarsily of
Callfornia ot DBarkeley to ussess the potential expesure.  Tweo
studies conducted by Berkeley concluded that the type and length
of fibers ocourring in the Clear C¥esk Recroaticnal were of the
type balieved to caume asbwstos related discases. The studtes used
the then oxisting O8HA cccuputlonal work placo standard as a basis
for dotermining permissible wxposure levals.

T™he studiee ohow that the peruissible exposure limits based wn a
40=hour Work week could be excvesded depénding upon the lavel and
type of activity performad. Howwver, the average working lifelime
parniseible exposure limit would not e excceded. T should be
noted that outdoor recreationel permiscible exposure standards
did/de not exist, and this may have gsome Poaring on the ability to
accurately coleulare exposure rigk. It i equally trua that the
OSHA work place exposure standarde have been ratcheted down
significantly sinca the Beckeley gtudice ware parformed.

BLM/e docigion cencerning off-road vchicle use in the Clear Creak
Management Area as reflacted in its Final Environmental Assessaent
tor Ufr=Road Vahicle Dasiynution for the Clear Cresk Recrsation
Area (l9¥l), was generally, to allow off-road vahicle use in
degignated mreas. A large fuctor in this decision was Lhat the
off-road vehicle uss oncurs primarily during the wat months whan
asbestos oxpoaure ia lessaned.

BLM profibitad vehicle acuvwss to tho atlas Mine 3ite; however, a
road leading threugh the mine silte wae Left open. This roud was
laft open primevily to wllow right-ot-way holders access at
comminications sites located bevond tho Atlas Mine Sitwu. All-
weathor cooass was not availlable through alternate mewns. In 1984,
BLM alao postad signs =t the nine £ilts gtating that the wrea wae
ologed to vehiclas, While the mina gite itself was not actually
renoad to totally restrict accesgs until 1988, BIM believew Lhat the
nine sitc was not used Lo any signifioant degree hy off-road
vehigle usors. One of tha reusons the site was fencad was to kewp
rock hounds and individuals cuclous about the abandoned mine and

10



wmill =ita frem axploring the site.

D3 .

To establish a prima facie case of liability under CERCLA Section
107 (a) it must he astahl {ished that: (1) the party to be assesscd
rasponse costs is a "person® within the covered class of CERCLA
action 101 (21): (2) the location of an alleged rolcagse oOr
Fhreatened release is a "facility” within the meaning ot CHRCLA
Asetien 101 (9): (3) there is or has been 2 npalcase® or 2
threatened release” as defined by GURCLA Section 101(22), (4} Of
a "Marardaum substanca® within the neaning of CERCLA gection 101
(14) which has occurred fraoxm the faciliey: (5) causing the party
paintaining the "raspomsa costa® including "removal and rgmedial
action . . . . mnot inconsistent with the National Contingency
Plan®, in accordance with AFRCTA Sections 101 (23), 101 (24}, and
101 (2%).

A [Cnrther datarnination must he made under section 107 (a) (1) the
"person® "osms or aparataa® the facility, or hes aome other
relationship to the hazardous substance ard the site as aet forth
in CERCTA SQacticns 107 (a) (2) - (& 1f undiaputed facts
astablish each of these slenents, then absent a_!indinq that one
~f threa narrow dafansas cantained in gection 107 (D) is
applicable, 1iability attaches to such a "responsible party”. New
vork_v. Shore Realty CQrR. mrmg B.2d4 1037, 1042 (24 Cir. 1985}, and

!

:
(D.C. Mo. 1985).

, G1% P. Supp. 1¢2

foction 107 (b), the provision of CERCLA which addrasses Aefensas
to its liabllity, providas

(b} there shall b no liability undar section (a) nf
this section for a person otherwism Tliabla who &an.
wulablish by a preponderanca af the svidence that the
rwlwase or threat of 2 release of a hazardous subatance
<nd che damayges resulbing tharalfrom were caused solely
Ly -

(1) an act of God;

{(2) an act of War:

(3) an act or omission of a third party other
than an w=mployes ol the defendant, or other
than ons whose act or cmission occurs in
connectlon wlith 4 vontractual ralationshiplpn,
Cexlwting directly o indirectly, with
defendant . - . if the Natandankt sxiatlixhuas
by a preponderanca of the mwidencs that (a) he
axercised due care with reaspact to the

1



!
n

)
(%)
o
!
f
tl
:
1

!
)
fl

wFUIT TTT ETLA uLE

hacardous substances concerned, taking into
consideration the charucteristics of such
hwzardous substances ln light of all relevant
facts and cirewmstances, and (b) he touk
precautions against foregeeable acts o
omiggione of amy such thire party and the
consequonces that could, forseoasbly, vesult
from RguUChA acts or oaissionsy; or (4) any
vombination of tha foraegoing paragraphs.

As set furth, to guccesafully assert a defense under Section 107
(b) (4):

(1) the release or threat of releace gof a hazardous subetance
and the resulting domages must ba caused 3claly hy an act or
cmission of a third party;

(zi the third party‘s act or owigsion cannot occur in
comnection with a contractual ralationabip (eithwr diragt or
indivect) with the defendant;

(3) the defcndant must huve exerciccd due care with raspect

. to tha huzardoug pubgtancas: and

(4) the detrondant must have taken precautinns againgt the
third paxty‘’s foremseeable zcts or omicsions and tha foreceasable
conseguences refulting therefrom.

In suppourt of itg aggertian of & daefense to Liability under CERCLA
Bection 107 (b) (3}, DIM sets forth the following analysie.

12
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Mr. Dan Meer (H-6-2)

U.S. Environmental Protection Agency
75 Hawthorne Street

San Francisco, CA 94105

Subject: Atlas Mine Superfund Site
Dear Mr. Meer:

This letter responds to a letter from Jerry Clifford, Deputy
Director for Superfund, Hazardous Waste Management Division,
Environmental Protection Agency (EPA), Region IX, to me, dated
March 29, 1991. Mr. Clifford’s letter states that the U.S.
Department of the Interior (DOI), Bureau of Land Management (BLM),
is required pursuant to Section 120 (e) (2) of CERCLA, to enter
into an interagency agreement or Federal Facility Agreement (FFA)
to perform the remedy selected for the Atlas Mine Operable Unit
(OU) of the Atlas Mine Superfund Site.

EPA’s letter further requests that by June 11, 1991, BLM provide
FPA with "A statement of BLM’s willingness to conduct the remedial
action that is consistent with the Record of Decision and the
proposed FFA. . . . . " and also, that BLM provide a detailed
response to the proposed FFA and the proposed Scope of Work. In
accordance with this request, BLM provides the following response.

We believe that the "standard" FFA proposed by EPA to govern BLM’s
responsibility and future involvement at the Atlas Mine OU is
inappropriate in this instance. It is our contention that BLM
occupies the position of an "innocent landowner" at the Atlas Mine
oU, and as such, its liability is limited in accordance with
Section 107 (b) of CERCLA.

The premise for this position is as follows. Mining activities
occurring at the Site (between 1961 and 1979) were conducted prior
to the promulgation of the Federal Land Policy and Management Act
(FLPMA), (43 U.S.C. § 1701 et seq.), and its implementing

regulations (43 C.F.R. Part 3800). Under the 1872 Mining Law (30
U.S.C. § 22 et seq.), which was in effect during mining activities

at the Site, BLM lacked a regulatory basis for limiting mining
activity on validly located claims.

Y



The 1872 Mining Law gave miners the statutory right to enter,
prospect and mine minerals without requiring any approval from or
providing any discretionary control to the United States. Nor did
the United States derive any monetary payment or benefit 1in
exchange for the extraction of minerals from the federal lands.
It was only with the passage of FLPMA and its implementing
regulations that BLM gained the authority to prevent undue and
unnecessary degradation of the public lands. 1In sum, BLM neither
contributed to the degradation of the Site, nor had the legal
authority to control the activities of the mining claimants who
did.

The FFA proposed by EPA would shift liability for remediation of
the entire Atlas Site to BLM.* This proposal represents a drastic
departure from the conclusions reached on this issue in meetings
between EPA, DOI (Solicitor’s Office), BLM, and the Department of
Justice in 1988. ‘The meetings, which were held to determine the
roles and responsibilities of EPA and DOI-BLM during EPA’s "fund-
lead" management of the Atlas Site, resulted in an understanding
that BLM was not, ipso facto, liable under CERCLA for remediation

of abandoned mine sites located on the public lands.

In fact, this determination was consistent with the long-term
cooperative effort which has existed between BLM and EPA at this
gite since EPA’s initial involvement in approximately 1983. To
this extent, BLM has openly advocated to EPA its desire to have
the mining claimants reclaim the Site in accordance with
established mining practices.

Tt remains BLM’s objective to see reclamation of the Atlas Mine
Site performed by the mining claimants. BLM is prepared to perform
certain tasks at the Site consistent with its continued presence
as a federal land manager and a trustee for natural resources.
Generally, these tasks focus on inspection of the remedial measures
to be implemented at the Site by Atlas and Vvinnell as set forth in
the Atlas Mine OU ROD. A description of the tasks which BLM is
prepared to accomplish is attached.

Further, if an interagency agreement between BLM and EPA is
required pursuant to CERCLA § 120 (e) (2) at the Site, we believe
that such a document should specifically reference those tasks

‘See, (e.g.), Section 3.1 (o) of EPA’s proposed FFA which
construes the term "Site" to include " . . . the ’‘federal facility’
of the Atlas Mine Area OU . . . and the ‘facility’ as defined in
CERCLA". Section 6.2 of the proposed FFA further provides that
nPhe Department of the Interior, Bureau of Land Management ("BLM")
agrees to undertake, seek adequate funding for, fully implement and
report on the following tasks . . . . (b) implementation of the
remedy selected in the Record of Decision ("RoD") for the Site
sigqned Pebruary 14, 1991 . . . . " (emphasis added).

2



which BLM will perform, as well as expressly preclude BLM’s
liability for remediation of the entire Site.

Finally, on a related Site issue, BLM continues to take exception
with EPA’s inclusion of the entire Clear Creek Management Area
(ccMA) within the atlas Mine Superfund Site. The CCMA contains
approximately 36 sguare miles of the New Idria Formation, a
serpentine rock configuration containing large amounts of naturally
occurring asbestos. The Atlas Mine OU overlays but a small portion
of this naturally occurring formation. We believe that EPA’s
inclusion of the entire CCMA within the Site based on its
determination that wind, water and vehicular traffic have
transported asbestos from the mine site throughout the gntire CCMA
is not supported by its technical data for the Site. Accordingly,
BLM insists that EPA delete the CCMA (except for the Atlas Mine ouU)
from the designated "sSite" for the Atlas Mine Superfund Site.

BLM would welcome technical support from EPA in revising its
management plan for the CCMA to minimize releases of airborne
asbestos resulting from recreational uses. However, we do not
believe that CERCLA provides EPA with the ability to control BLM'’s
management activities in the CCMA absent data establishing a clear
nexus between asbestos releases from the Atlas Mine O0OU and
resulting contamination from this source within the entire CCMA.

Like EPA, we also look forward to continuing our cooperative effort
with EPA to reclaim this Site. our peoints of contact on this
matter are Richard F. Johnson, Deputy State Director, Lands and
Renewable Resources, FTS 460-4720, and Clementine Berger, Attorney,
Office of the Regional Solicitor, FTS 460~-4831. :

Sincerely,

éi;ﬁ/§QMQﬁf7

Edward L. Hastey
state Director

Enclosure
cc: Cy Jamison, pirector, Bureau of Land Management
J. Steven Rogers, Attorney, U.S. Department of Justice,
Environment and Natural Resources Division, Environmental

Defense Section

John Wise, Deputy Regional Administrator, EPA, Region IX



ATLAS MINE NPL SITE
REMEDIAL ACTIONS TO BE IMPLEMENTED BY THE
BUREAU OF LAND MANAGEMENT

The Bureau of Land Management will implement the following
remedial actions at the Atlas Mine Operable Unit.

* BIM will apply a dust suppressant to the portion of the
access road crossing the mine site.

* BLM will provide routine inspection of all the remedial
measures implemented by Atlas and Vinnell as required by the
Atlas Mine Site Operable Unit ROD. BIM will report all
apparent structural failures to EPA, or appropriate
responsible party.

* BLM will patrol the mine site and adjacent area to assess
public access problems and to monitor remedial features,
including fences, warning signs, gates, and locks. BIM will
provide technical assistance in designing any new structures
or devices to restrict public access to the mine site.

* BLM will provide aerial photography of the mine site area
every five years.

* BILM will administer a five-year revegetation pilot study
at the mine site. This effort will be directed at the
feasibility of revegetating the disturbed land areas with
native flora. Costs associated for the materials
(fertilizer, seed, seedlings, irrigation, etc.) and the
development of a study design are the responsibility of
Atlas and Vinnell.

# BLM will provide air, water, and meteorological monitoring
at the mine site consistent with the Atlas Mine Site
Operable Unit ROD.
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Mr. Dan Meer (H~-6-2)

U.3. Environmental Protection Agency
75 Hawthorne Street

San Francisco, CA 94105

Subject: Atlas Mine Superfund Site

Dear Mr. Meer:

This letter responds to a letter from Jerry Clifford, Deputy
Director for Superfund, Hazardous Waste Management Division,
Environmental Protection Agency (EPA), Region IX, to me, dated
March 29, 1991. Mr. Clifford’s letter states that the U.S.
Department of the Interior (DOI), Bureau of Land Management (BLM),
is required pursuant to Section 120 (e) (2) of CERCLA, to enter
into an interagency agreement or Federal Facility Agreement (FFA)
to perform the remedy selected for the Atlas Mine Operable Unit
(ou) of the Atlas Mine Superfund Site.

EPA’s letter further requests that by June 11, 1991, BLM provide
EPA with "A statement of BLM‘s willingness to conduct the remedial
action that is consistent with the Record of Decision and the
proposed FFA . . . . " and also, that BLM provide a detailed
response to the proposed FFA and the proposed Scope of Work. 1In
accordance with this reqguest, BLM provides the following response.

We believe that the "standard" FFA proposed by EPA to govern BLM'’s
responsibility and future involvement at the Atlas Mine OU is
inappropriate in this instance. It is our contention that BLM
occupies the position of an "innocent landowner™ at the Atlas Mine
ou, and as such, its liability is limited in accordance with
Section 107 (b) of CERCLA.

The premise for this position is as follows. Mining activities
occurring at the Site (between 1961 and 1979) were conducted prior
to the promulgation of the Federal Land Policy and Management Act
(FLPMA), (43 U.S.C. § 1701 et seqg.), and its implementing
regulations (43 C.F.R. Part 3800). Under the 1872 Mining Law (30
U.8.C. § 22 et seq.), which was in effect during mining activities
at the Site, BIM lacked a regulatory basis for limiting mining
activity on validly located claims.
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The 1872 Mining Law gave miners the statutory right to enter,
prospect and mine minerals without requiring any approval from or
providing any discretionary control to the United States. Nor did
the United States derive any monetary payment or benefit in
exchange for the extraction of minerals from the federal lands.
It was only with the passage of FLPMA and its implementing
regulations that BLM gained the authority to prevent undue and
unnecessary degradation of the public lands. 1In sum, BLM neither
contributed to the degradation of the Site, nor had the legal
authority to control the activities of the mining claimants who
did.

The FFA proposed by EPA would shift liability for remediation of
the entire Atlas Site to BLM.' This proposal represents a drastic
departure from the conclusions reached on this issue in meetings
between EPA, DOI (Solicitor’s Office), BLM, and the Department of
Justice in 1988. ‘The meetings, which were held to determine the
roles and responsibilities of EPA and DOI-BLM during EPA’s "fund-
lead" management of the Atlas Site, resulted in an understanding
that BLM was not, ipso factp, liable under CERCLA for remediation
of abandoned mine sites located on the public lands.

in fact, this determination was consistent with the long-term
cooperative effort which has existed between BLM and EPA at this
Site sihce EPA’s initial involvement in approximately 1983. To
this extent, BLM has openly advocated to EPA its desire to have
the mining c¢laimants reclaim the Site in accordance with
established mining practices.

It remains BLM’s objective to see reclamation of the Atlas Mine
Site performed by the mining claimants. BLM is prepared to perform
certain tasks at the Site consistent with its continued presence
as a federal land manager and a trustee for natural resources.
Generally, these tasks focus on inspection of the remedial measures
to be implemented at the Site by Atlas and Vinnell as set forth in
the Atlas Mine OU ROD. A description of the tasks which BLM is
prepared to accomplish is attached.

Further, if an interagency agreement between BLM and EPA is
required pursuant to CERCLA § 120 (e) (2) at the Site, we believe
that such a document should specifically reference those tasks

isee, (e.g.), Section 3.1 (o) of EPA’s proposed FFA which
construes the term "Site" to include ™ . . . the ‘federal facility’
of the Atlas Mine Area OU . . . and the ‘facility’ as defined in
CERCLA". Section 6.2 of the proposed FFA further provides that
nThe Department of the Interior, Bureau of Land Management ("BLM")
agrees to undertake, seek adequate funding for, fully implement and

report on the following tasks . . . . (b) implementation of the
remedvy selected in the Record of Decision ("ROD") for the Site
sigqned February 14, 1991 . . . . " (emphasis added).




which BLM will perform, as well as expressly preclude BLM’s
liability for remediation of the entire Site.

Finally, on a related Site issue, BLM continues to take exception
with EPA’s inclusion of the entire Clear Creek Management Area
(ccMA) within the Atlas Mine Superfund Site. The CCMA contains
approximately 36 square miles of the New Idria Formation, a
serpentine rock configuration containing large amounts of naturally
occurring asbestos. The Atlas Mine OU overlays but a small portion
of this naturally occurring formation. We believe that EPA’s
inclusion of the entire CCMA within the Site based on its
determination that wind, water and vehicular traffic have
transported asbestos from the mine site throughout the entire CCMA
is not supported by its technical data for the Site. Accordingly,
BLM insists that EPA delete the CCMA (except for the Atlas Mine OU)
from the designated "Site" for the Atlas Mine Superfund Site.

BLM would welcome technical support from EPA in revising its
management plan for the CCMA to minimize releases of airborne
asbestos resulting from recreational uses. However, we do not
believe that CERCLA provides EPA with the ability to control BLM's
management activities in the CCMA absent data establishing a clear
nexus between asbestos releases from the Atlas Mine OU and
resulting contamination from this source within the entire CCMA.

Like EPA, we also look forward to continuing our cooperative effort
with EPA to reclaim this Site. our points of contact on this
matter are Richard F. Johnson, Deputy State Director, Lands and
Renewable Resources, FTS 460-4720, and Clementine Berger, Attorney,
office of the Regional Solicitor, FTS 460-4831. '

Sincerely,

Fof At a,

Edward L. Hastey
State Director

Encloeosure
cc: Cy Jamison, Director, Bureau of Land Management
J. Steven Rogers, Attorney, U.S. Department of Justice,
Environment and Natural Resources pivision, Environmental
Defense Section

John Wise, Deputy Regional administrator, EPA, Region IX



ATLAS MINE NPL SITE
REMEDIAL ACTIONS TO BE IMPLEMENTED BY THE
BUREAU OF LAND MANAGEMENT

The Bureau of Land Management will implement the following
remedial actions at the Atlas Mine Operable Unit.

* BLM will apply a dust suppressant to the portion of the
access road crossing the mine site.

* BLM will provide routine inspection of all the remedial
measures implemented by Atlas and Vinnell as required by the
Atlas Mine Site Operable Unit ROD. BIM will report all
apparent structural failures to EPA, or appropriate
responsible party.

%* BIM will patrol the mine site and adjacent area to assess
public access problems and to monitor remedial features,
including fences, warning signs, gates, and locks. BLM will
provide technical assistance in designing any new structures
or devices to restrict public access to the mine site.

* BIM will provide aerial photography of the mine site area
every five years.

* BLM will administer a five-year revegetation pilot study
at the mine site. This effort will be directed at the
feasibility of revegetating the disturbed land areas with
native flora. Costs associated for the materials
(fertilizer, seed, seedlings, irrigation, etc.) and the
development of a study design are the responsibility of
Atlas and Vinnell.

* BIM will provide air, water, and meteorological monitoring
at the mine site consistent with the Atlas Mine Site
Operable Unit ROD.



